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 1.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
HEARING ON MOTION TO/FOR CONFIDENTIALITY ORDER, COMPEL FURTHER 
RESPONSES, C, FILED BY JESSICA LEE 
* TENTATIVE RULING: * 
 
Continued by the Court to May 20, 2021 at 9:00 a.m. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00402 
CASE NAME: CITY OF OAKLEY VS SCHEER 
HEARING ON MOTION TO/FOR COSTS AND ATTORNEY FEES FILED BY 
DOUGLAS A. SCHEER AND LORI A. SCHEER, 
* TENTATIVE RULING: * 
 
  Plaintiff City of Oakley began an eminent domain proceeding to acquire defendant 

Douglas and Lori Scheer’s real property, but abandoned the proceeding.  The parties agree 

that, pursuant to Code of Civil Procedure section 1268.610, this entitles the Sheers to their 

attorney’s fees.  The parties also agree on the reasonable lodestar attorney’s fee.  The primary 

disagreement is that the City disputes the Scheer’s claim for a multiplier of 1.5 in addition to the 

lodestar amount. 

Generally, fee multipliers may be approved by the court in its discretion, based on a 

variety of factors.  (Ketchum v. Moses (2001) 24 Cal.4th 1122, 1138-1139.)  These factors 

include the risk of non-payment of a contingent fee, whether this risk has been mitigated; and 

whether the matter involves extraordinary skill; the extent to which the litigation precluded other 

employment of the attorneys (Serrano v. Priest (Serrano III) 1977) 20 Cal.3d 25, 49); the fact 

that the award would fall on the taxpayers [but only as a factor to consider, not by itself a 

justification for refusal of a multiplier] Horsford v. Board of Trustees (2005) 132 Cal.App.4th 359, 

400); if the money would accrue not to the individual attorneys but to their organizations. 

(Serrano III, at 48.)  The courts have cautioned, however, that factors such as skill, which may 

be reflected in the hourly rate, should not be double-counted.     

Some cases have addressed the issue of multipliers specifically in the context of 

eminent domain litigation.  (See City of Oakland v. Oakland Raiders (1988) 203 Cal.App.3d 78, 

83, People ex rel. Department of Transportation v. Yuki (1995) 31 Cal.App.4th 1754.)  In 

Glendora Community Redevelopment Agency v. Demeter (1984)) 155 Cal.App.3d 465, 475, the 

court pointed out that this area of the law presents “novel and difficult questions and that the 

knowledge and skill necessary to protect a property owner’s interest require extraordinary 

abilities not possessed by most practicing attorneys without considerable research and 

preparation.” 
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In Glendora Community, supra, the court also essentially used the amount that would be 

due under the fee agreement as the measure of a reasonable fee.  The Scheers essentially 

argue that this Court should endeavor to make the recovery equal the amount that would have 

been gained had it prevailed.    The Scheer’s agreement with their attorney was that counsel 

would receive one-third of any recovery over $50,000 if the matter settled 30 or more days 

before the date set for trial, and 40% of that amount if it settled later.   The Scheers estimated 

the property value at $480,000, which, if upheld at trial, would have resulted in a $172,000 fee.  

On the other hand, the City’s final offer was $275,000, which if accepted would have made the 

fee $75,000.  Accordingly, this approach could enhance the award or reduce it. 

The Scheers also suggest that the city did not prepare the case for trial, and kept their 

attorney working on the matter after it likely knew that it would abandon the matter.  If this is 

true, it is accounted for in the number of hours expended. 

 The hourly rate of $550 per hour is more than is typically charged for general civil 

litigation in this market, and already reflects the difficulty of the eminent domain specialty.  This 

case was not particularly complex as eminent domain matters go.  There is no evidence that the 

case precluded other employment, despite the fact that it was pending for some time.  

Taxpayers would foot the bill.  The fact that, under the retainer agreement a big win would have 

yielded a larger fee is not a significant factor in favor of a multiplier.  While the case was taken 

on a contingent fee, given that some amount would be awarded, there was little chance that the 

agreement would result in no payment to the attorney.  Considering all of those factors, none of 

which is dispositive, the Court finds that no multiplier is appropriate. 

  The charge of $100 per hour for secretarial time is reasonable.  (The fact that those 

hours are not counted as overhead built into the attorney’s rate, however, makes the attorney’s 

hourly rate effectively higher than it otherwise would be.) 

 The motion is granted in the amounts requested: staff time of $2,310, costs of $17,448, 

additional costs (Mr. Merrill’s declaration) of $1,035, except that attorney’s fees are granted only 

in the amount of $103,455. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02678 
CASE NAME: HECTOR SALAZAR VS CREATIVE CEI 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY HECTOR SALAZAR 
* TENTATIVE RULING: * 
 

 Plaintiff Hector Salazar moves for final approval of his class action settlement with 
defendant Creative Ceilings, Inc.  (The motion for approval of attorney’s fees and costs also was 
intended to be calendared for this date, but was inadvertently set for May 3, and then moved to 
May 13. Because all of the materials concerning the fees were in the court file, and the matters 
should have been scheduled together, the Court is considering the fees as part of the motion for 
approval and the later hearing date for the fee motion will be vacated.) 
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A. Background and Settlement Terms 

The original complaint was filed December 24, 2019.  It is a class action complaint 
alleging that defendant violated Labor Code section 226(a)(6) by providing wage statements 
that did not identify “the inclusive dates of the period for which the employee is paid.”  It does 
not allege that defendant failed to pay any wages that were due.  The case does not include a 
claim under PAGA. 

The settlement would create a gross settlement fund of $275,000.  The class 
representative payment would be $5,000.  Counsel’s attorney’s fees would be $91,666.67.  
Litigation costs would be $5,000.  The settlement administrator’s costs would be $12,000.  Thus, 
the net settlement amount available to the class would be $161,333.33.  The fund is non-
reversionary.  

 On January 28, 2021, notice was mailed by the Settlement Administrator (ILYM Group), 
based on a list of 412 individuals.  16 packets were returned, and based on follow up, six new 
addresses were obtained, and a new notice was mailed to those six.  Nine notice packets have 
been deemed undeliverable.  No requests for exclusion or objections have been received. 
Apparently, no disputes concerning the number of pay periods were received.  The 
administrator’s fees are estimated at $12,000.   

Based on the estimated class size (about 412), the average net settlement share is 
about $391.  Uncashed checks would be sent to the State Unclaimed Property Fund.    

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney’s Fees, Costs, and Representative Payment 
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Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Plaintiff’s counsel has provided information needed to conduct the cross check.  The lodestar as 

calculated by plaintiff is $51,252, which, given the $75,000 proposed fee, results in an implied 

multiplier of 1.79. 

As to the lodestar fee itself, the computed time of 79.70 hours (to date) is reasonable. 

The hourly rates used in this calculation range from $625 to $850.  “Rates should be established 

by reference to the fees that private attorneys of an ability and reputation comparable to that of 

prevailing counsel charge their paying clients for legal work of similar complexity.” (Davis v. City 

& County of San Francisco (9th Cir. 1992) 976 F.2d 1536, 1545, modified on other grounds (9th 

Cir. 1993) 984 F.2d 345.)  Rates are required to be based on “the range of reasonable rates 

charged by and judicially awarded comparable attorneys for comparable work.”  (Children’s 

Hosp. & Med. Ctr. v. Bonta (2002) 97 Cal.App.4th 740, 783.)  Proper hourly rates are a matter 

“in which the trial court has its own expertise” and on which it “may make its own determination 

of the value of the services contrary to, or without the necessity for expert testimony.”  (PCLM 

Group v. Drexler (2000) 22 Cal.4th 1084, 1096.) 

While the Court has no problem with the rates themselves for cross-check purposes, 

ordinarily at least some of the work on the case would be suitable for, and accomplished by, 

junior associates who bill significantly less than $625 per hour.  (See 569 E. County Blvd. LLC v. 

Backcountry Against the Dump, Inc. (2016) 6 Cal.App.5th 426, 438 [trial court permissibly 

reduced fees where “the yeoman’s work could have been handled by associates billing much 

lower rates”].)   Thus, the calculated lodestar is somewhat generous. 

As to the implied multiplier, this is not a particularly novel or difficult case, as this type of 

action goes.  It did not extend over a long period of time, and did not require counsel to turn 

away other business.  While the fee was contingent, the risk that there would be no recovery at 

all was relatively small.  Considering the generous lodestar and the relatively low risk, the Court 

reduces the fee to $65,000. 

The litigation costs are reasonable. 

As to the requested representative payment of $5,000, criteria for evaluation of such 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 

785, 804-807.  In this instance, Mr. Salazar estimates he spent 25 to 35 hours on the case.  He 

took the ordinary risks of a representative plaintiff.  There is no indication that he had any 

valuable individual claims that he released.  On the whole, however, the payment is relatively 

small and is approved. 
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D. Discussion 

Counsel estimate the maximum theoretical recovery at $958,000.  This is based on the 

maximum number of violations and the maximum for each violation, including counting each 

violation after the first period at the higher “subsequent” violation rate.  The violation should not 

itself be difficult to prove, since it can be determined simply by reviewing the face of the wage 

statements.  Penalties, however, may be available only for a “knowing and intentional” violation, 

which would be more difficult to prove here.  Because there is no allegation of failure to pay 

wages, the penalties are the sole basis for recovery.  The Gross Settlement Amount is about 

28% of the maximum theoretical recovery.   

E. Conclusion 

Given the relatively narrow nature of the alleged violation, and the absence of any claim 

of actual failure to provide wages, the overall settlement appears to be fair, reasonable, and 

adequate.   

The motion is granted, except that the attorney’s fee award is reduced to $65,000, with 

the difference to increase the net funds payable to the class.  Counsel are directed to prepare 

an order reflecting this tentative ruling, the other findings in the previously submitted proposed 

order 

The ultimate judgment must provide for a compliance hearing, chosen by consultation 

with the Department’s Clerk, after the settlement has been completely implemented.  5% of the 

attorney’s fee will be withheld by the administrator pending the compliance hearing.   

 

  

 4.  TIME:  9:00   CASE#: MSN12-1870 
CASE NAME: CCC DEPUTY SHERIFFS ASSOC VS. 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
MERCED COUNTY EMPLOYEES' RETIREMENT ASSOCIA, BOARD OF RETIREMENT 
* TENTATIVE RULING: * 
 

The motion for judgment on the pleadings is continued, and will be heard on Thursday, May 20, 

2021, at 9 am. The parties are ordered to submit supplemental briefing and a joint declaration in 

advance of that hearing. The supplemental briefs and joint declaration shall be filed and served 

on or before May 3, 2021, at 5 pm. The supplemental briefs shall not exceed ten pages in 

length, excluding any pages devoted exclusively to captions or signatures. Tables of 

contents/authorities are not necessary. The joint declaration shall be as long as needed to 

address the Court's question. The supplemental submissions shall address the following 

questions: 

 (1) the briefing on the MJoP indicates that the parties agree that the Supreme Court's opinion in 

Alameda County Deputy Sheriff's Assn. v. Alameda County Employees' Retirement Assn. 
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(2020) 5 Cal.5th 1032 disposes of at least some of the claims brought by the FAC, but it is not 

immediately clear to the Court the scope of the parties' agreement, leaving the Court unsure of 

what remains to be decided. The parties' joint declaration shall identify what claims the parties 

agree have been resolved by Alameda and what claims the parties do not agree have been 

resolved by Alameda. This shall be done in a detailed manner that permits the Court to easily 

discern what remains to be decided on the MJoP and what claims can be removed from this 

litigation based on an agreement of the parties.  

 (2) the Court understands that the parties disagree about how (if at all) Marin Assn. of Public 

Employees v. Marin County Employees Retirement Assn. (2016) 2 Cal.App.5th 674 applies to 

the resolution of this motion. Putting aside that disagreement, the Court seeks additional briefing 

on the question of ripeness. In the opposition, Petitioners raise a number of concerns about how 

MCERA has implemented or will implement the Alameda decision. What specific actions has 

MCERA taken or failed to take that form the basis of those concerns? What damage(s) have 

been suffered and by whom as a result of those actions or non-actions? Put differently, which of 

the concerns raised in the opposition are ripe for litigation now? Which are not? Are those 

concerns pled in the FAC now (if so, where and how?), or would amendment be required to 

include them? The reply brief seems to suggest that amendment to include those concerns 

would be improper, but the Court invites additional argument on that point, as well. 

 (3) if the parties wish to expound on any other arguments raised in the first round of briefing, 

they may do so in the supplemental briefing, but not at the expense of the questions the Court 

raises in (2) above. 

  

  

 5.  TIME:  9:00   CASE#: MSN12-1870 
CASE NAME: CCC DEPUTY SHERIFFS ASSOC VS. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued by stipulation of counsel to May 28, 2021 at 8:30 a.m. 
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 6.  TIME: 10:00   CASE#: MSC15-01440 
CASE NAME: WITT VS. DISCOVERY BUILDERS 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 7.  TIME: 10:00   CASE#: MSC16-00208 
CASE NAME: MOORE VS. BRIGHTON STATION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear. 

  

 8.  TIME: 10:00   CASE#: MSC16-01199 
CASE NAME: VINNIE KALSI VS. DISCOVERY BUI 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

9.  TIME:  9:01   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
HEARING ON INFORMAL DISCOVERY CONFERENCE 
 
* TENTATIVE RULING: * 
 
Continued by the Court to May 20, 2021 at 9:00 a.m. 

 


